
UNITED STATES TAX COURT 
 

• The court’s formal ADR program is governed by Tax Court Rule 124: 
o voluntary binding arbitration (very rare, used only once), and 
o voluntary non-binding mediation. 

 
• ADR is offered on the request of parties, though sometimes suggested by a judge. 

 
• Of 28,000 cases pending per year, only 5-10 ADR’s are conducted. 

 
• ADR program has no staff. 

 
• All civil cases are eligible for ADR; there is no mandatory ADR. 

 
• Mediators are almost always judges or special trial judges of the Tax Court due to 

cost. When a private mediator is used, it is usually a retired tax judge. 
 

• There are no specific ADR guidelines or time limits. Program is ad hoc. 
 

• IRS is open to mediation, though the agency generally does not initiate it. 
 

• Mediators generally provide a report to the Chief Judge regarding the outcome of 
ADR in a case. 
 

• There are no statistics on success; court estimates a 50-80% success rate. 
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U.S. DISTRICT COURT EASTERN DISTRICT OF VIRGINIA 
 

• Local rules authorize settlement conferences and alternative dispute resolution, but 
there is no formal program. Local Civil Rule 83.6. 
 

• Court uses settlement conferences overseen by judges (usually magistrates).  
Parties can also obtain a mutually-agreed upon mediator. 
 

• There are no set guidelines for settlement conferences. They are generally 
completed in an afternoon. 
 

• Litigants in all civil cases are advised of the availability of mediation before the 
initial pretrial conference or in the scheduling order. 
 

• Settlement conferences can be initiated by the judge or requested by the parties. 
 

• There is no ADR staff. 
 

• All civil cases are eligible for ADR. There is no mandatory ADR. 
 

• Mediation does not stay or postpone scheduling. 
 

• Court does not keep statistics on success rates. 
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U.S. DISTRICT COURT EASTERN DISTRICT OF TEXAS 
 

• Court has a “Court-Annexed Mediation Plan” that offers mediation. 
 

• Special masters may be used for settlement purposes. 
 

• The court uses outside mediators. Any person may serve as a mediator if ordered 
by the court to serve as a mediator or approved by the parties. 
 

• Any civil case may be referred to mediation, either by agreement of the parties or 
by court order.   
 

• Mediator has the authority to mandate scheduling and attendance of parties and 
relevant individuals. 
 

• From July 1, 2013through June 30, 2014, the parties in 861 cases participated in 
mediation. 
 

• The court does not keep statistics on success rates. 
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UNITED STATES INTERNATIONAL TRADE COMMISSION 
 

• The ITC has a formal mediation program for Section 337 investigations that is 
modeled after the CAFC program. 
 

• The ITC retains a roster of volunteer mediators recruited from retired federal 
jurists and senior counsel with IP backgrounds. Mediator candidates are screened 
by the Secretary and submitted to the commission for approval. 
 

• Single-day sessions are provided free of charge. Additional sessions are 
compensated through private contracts between mediators and parties. 
 

• Secretary will assist in selecting a mediator. A conflict check is performed by 
court staff. 
 

• Either party may request mediation, and joint requests are encouraged. A presiding 
ALJ may also require mediation. 
 

• A staff attorney in the Office of Unfair Import Investigations may be a part of the 
mediation process. 
 

• The parties involved in 22% of the commission’s open investigations in October 
2012 participated in mediation. 
 

• In the ITC’s experience, initiating mediation is best: 
o after completion of Markman Hearing, 
o at the close of fact discovery and exchange of expert witness reports, 
o after the filing of trial briefs, or 
o at the conclusion of trial, but before issuance of the ALJ’s Final Initial 

Determination on Violation. 
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U.S. DISTRICT COURT NORTHERN DISTRICT OF CALIFORNIA 
 

• The court has an ADR Multi-Option Program that includes (1) non-binding 
arbitration, (2) early neutral evaluation (ENE), and (3) mediation. By order or 
approval of the assigned judge, private ADR and early settlement conferences with 
magistrates are also available.  See ADR Local Rules. 

o Arbitration is designed to be less formal and less expensive than trial, but 
with trial-like features. 

o ENE is used to enhance communication between the parties, provide an 
assessment of the merits of the case, identify and clarify issues in dispute, 
and facilitate settlement discussions. 

o Mediation resolves all or part of dispute by exploring relevant evidence, 
law, and parties’ interests. 

o Settlement Conferences are conducted by a judicial officer or magistrate. 
Judge may articulate views on the merits of the case or the relative 
strengths and weaknesses of the parties’ legal positions. 

o Summary Trials are non-binding summary bench or jury trials. 
 

• The Clerk assigns certain cases to the program automatically, others enter the 
program by stipulation, motion, or order. 
 

• An ADR Unit, consisting of a director, staff attorneys, case administrators, and 
support personnel, support the ADR program. A designated ADR Magistrate 
oversees the ADR Unit. 
 

• The ADR Unit maintains a panel of “neutrals” based on an application process. 
Neutrals must be members of the bar or faculty of an accredited law school, must 
have significant federal court litigation experience, and must successfully 
complete training required by the court. 
 

• Unless otherwise ordered, ADR must be held within 90 days after the entry of an 
order referring the case to a specific ADR process. 
 

• Statistics: 
o 90% of parties who participate in mediation or ENE are satisfied. 
o Mediation results in a 68% settlement rate. 
o ENE results in a 75% settlement rate. 
o In 2013, of 1746 cases referred to a specific process, 2 (1%) used 

arbitration, 115 (7%) used ENE, 756 (43%) used mediation, 389 (22%) 
used private mediators, and 484 (28%) used a settlement conference.
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ARMED SERVICES BOARD OF CONTRACT APPEALS 
 

• The ASBCA recorded its first formal alternative dispute resolution (ADR) 
proceeding in 1987, but serious ADR activity did not begin until the early 
1990s. Since mid-1989, the ASBCA has included with every docketing notice a 
separate “Notice Regarding Alternative Methods of Dispute Resolution.”  
Information about the program is readily available on the ASBCA’s website. 
 

• Ordinarily, ADR is conducted by a single ASBCA judge and, in some particularly 
complex or large dollar amount cases, which are rare, a panel of two judges. 
 

• Cases eligible for the ADR program include both matters on the board’s docket 
and disputes in which the contracting officer’s final decision has not been issued. 
The ASBCA has conducted ADR for disputes pending at other boards and before 
the U.S. Court of Federal Claims.  No types of cases are excluded, and none are 
mandatory. 
 

• ADR is initiated by the joint request of the parties. The ASBCA does not select 
cases for ADR, although a judge may suggest ADR to the parties. 
 

• The ASBCA has an option for binding and non-binding ADR mediation. 
However, binding ADR is seldom chosen by the parties (less than 7% of all cases 
referred to ADR in the past 10 years were binding). 
 

• There are no formal time limits. 
 

• All written and oral materials prepared specifically for ADR are considered 
confidential unless otherwise agreed to by the parties. This confidential material is 
inadmissible before the board. 
 

• The parties determine who will be present at ADR proceedings, although someone 
with the authority to settle is ordinarily required to be present. 
 

• The ASBCA maintains yearly ADR statistics. Overall, the statistics show a very 
high success rate. In the last two fiscal years (2013-2014), the ASBCA boasts a 
100% success rate in the 154 cases that participated in ADR. Success is based on 
whether a full or significant partial settlement occurs. 
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CIVILIAN BOARD OF CONTRACT APPEALS 
 

• The CBCA established an ADR program as directed by the Contract Disputes Act 
of 1978, 41 U.S.C. § 7101-7109. Information about the program is readily 
available on the board’s website. 
 

• Ordinarily, ADR is conducted by a single board judge, although a panel of three 
judges is used for FEMA arbitrations under § 601 of the American Recovery and 
Reinvestment Act of 2009, which involve the “award or denial of disputed public 
assistance applications for covered hurricane damage”. Except where arbitration is 
required (see below), parties remain free to arrange their own ADR outside of the 
CBCA’s program. Parties may request a specific judge to handle the ADR session, 
as well as request that the same judge preside over future proceedings in the case. 
 

• Cases eligible for the ADR program include matters on the CBCA’s (and other 
boards’) docket and disputes in which the contracting officer’s final decision has 
not been issued.   
 

• ADR is voluntary except for arbitrations: (i) for FEMA conducted under § 601 of 
the American Recovery and Reinvestment Act, and (ii) related to 
contractor/subcontractor disputes pursuant to a memorandum of agreement with 
the Department of Energy’s National Nuclear Security Administration. 
 

• ADR is initiated by a joint request from the parties. Willing parties must execute a 
written ADR agreement. The CBCA does not select cases for ADR. 
 

• There are no formal time limits. 
 

• All written and oral materials prepared specifically for ADR are considered 
“dispute resolution communications” as defined in 5 U.S.C. § 571(5) and are 
subject to the confidentiality requirements of 5 U.S.C. § 574. 
 

• The parties determine who will be present at ADR proceedings, although someone 
with the authority to settle should be present. 
 

• The CBCA does not maintain ADR statistics but claims that “most cases” that 
participate in the ADR program settle. 
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U.S. COURT OF INTERNATIONAL TRADE 
 

• The court runs a formal Court-Annexed Mediation Program as described by Local 
Rule 16.1. 
 

• Judges of the court serve as neutrals in the mediation program. All judges may 
serve as neutrals, except in the cases where he or she is presiding. 
 

• ADR is initiated in one of three ways: 1) the judge orders the parties to mediation, 
2) the parties jointly request mediation, or 3) one party moves for mediation and 
the judge grants the request over the response or objection of the other party. 
 

• Typically, a 90-day stay is issued when a case goes to mediation, and the 
mediation process is supposed to be completed within that timeframe. 
 

• All statements and materials prepared for mediation are considered confidential. 
 

• Counsel and parties with settlement authority must be present. 
 

• The court maintains some statistics related to its mediation program. In 2009, 528 
cases were authorized for ADR funding. Of those cases where the parties 
voluntarily entered the ADR program, 78% reached settlement. Of those cases that 
were ordered to mediation, 42% reached settlement. 
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U.S. DISTRICT COURT DISTRICT OF COLUMBIA 
 

• The district court runs a formal mediation program as described by Local Rule 84. 
 

• The court maintains a list of qualified, external neutrals who conduct ADR 
sessions. Some cases are referred to magistrate judges for ADR purposes, but 
these referrals are not part of the official program. 
 

• All civil cases (except for those with pro se litigants) are eligible for the mediation 
program. Sometimes a pro bono attorney is appointed for purposes of mediation 
involving a pro se litigant. 
 

• ADR is initiated by the district judge. The judge may require the parties to 
participate in the mediation program. 
 

• The time limit for ADR varies from case to case, but the Mediation Office 
typically recommends that ADR be completed within a 60-day period. 
 

• Rule 84.9 addresses confidentiality and prohibits disclosure of written or oral 
presentations made during a mediation session. It also bars those materials from 
being used in any proceeding. 
 

• Counsel and parties with settlement authority must be present. 
 

• The district court maintains statistics that are available to the public. Its records 
show that between 1989 and 2015, the settlement rate for cases referred to ADR 
that included the government as a party was 44.65% while the overall settlement 
rate during that same period was 47%. 
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